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INTRODUCTION

The Ministry of Manpower (MOM) has asked for public feedback on the key features of the proposed

Employment Claims Tribunal (ECT), to be set up to address salary-related claims for all workers.

Transient Workers Count Too (TWC2) is a non-profit organization registered under the Societies Act
(Registration file number ROS 0117/2004 WEL, registration date: August 12, 2004). There are nearly
one million low-wage migrant workers in Singapore. They are mostly employed in construction,
shipyards, sanitation, services, manufacturing and domestic work. TWC?2 is dedicated to assisting

these workers.

Given their large numbers, a significant part of the ECT’s proposed workload will likely consist of
claims by low-wage migrant workers. These work-permit holders in the past have sought

compensation through MOM'’s internal Labour Court process.

This document provides TWC2'’s feedback on the public consultation document on the proposed
establishment of an Employment Claims Tribunal. The focus of our feedback is on ensuring fair
outcomes for work permit holders. Since, in the preceding years, TWC2 has assisted many low-wage
migrant workers through their Labour Court processes, much of our feedback here is based on the

observations we have made through them.

EXECUTIVE SUMMARY

The Employment Claims Tribunal (ECT) will be the only affordable avenue for a Work Permit holder to

seek redress for unpaid salaries. Considering the high stakes, TWC2 hopes that the adoption of Small
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Claims Tribunal (SCT) rules for the ECT will be done with great care. Amounts seen by the Small
Claims Tribunal (SCT) can equal a work-permit holder’s annual salary, and his/her family’s total

monetizable wealth.

TWC2 wishes to clarify with MOM on three points that the Public Consultation Document (PCD) is

unclear on.

1. That claims based on the Employment of Foreign Manpower Act (EFMA) are recognized by
the ECT.

2. That the claim limit of $20,000 is not conditional upon employers agreeing to raise the limit
from $10,000 (as with the Small Claims Tribunal).

3. That the right to remain in Singapore is guaranteed for workers for as long as the claim is

being seen by the ECT, and the judgment has yet to be successfully enforced.

Falling short on any of the three will undermine low-wage migrant workers' ability to seek redress on

salary-related claims.

As MOM embraces positive reforms on behalf of PMEs, TWC2 urges the inclusion of four reforms that
will go a long way to rebalancing the disadvantages faced by low-wages migrant workers. The reforms

are as follows:

1. That the written grounds of decision should be provided:;

2. That individual claimants should be permitted to nominate up to two persons to accompany
them into mediation sessions and hearings;
That procedural norms be shifted to grant claimants better access to evidence;
That an enforcement mechanism be implemented to pursue wilful non-payment of ECT orders

by employers.
GLOSSARY

In this document, we will use the following terms. For convenience, we define these terms as follows:

ECT Process: The entire process including mediation and the hearing, and the enforcement stage as

recommended in this feedback document.

The ECT process comprises three stages:

(a) Mediation stage, or mediation process;
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(b) Hearing stage;
(c) Enforcement stage, or enforcement process.

FEEDBACK ON PROPOSED KEY FEATURES OF THE
EMPLOYMENT CLAIMS TRIBUNAL

A: POINTS FOR CLARIFICATION

TWC2 sees the following three issues as critical. We also note that the public consultation document
is either silent or unclear on these issues. We believe that it is important for the intent of the ECT to be

made clear, in the directions as recommended here:

Al. Paragraph 7 — Inclusion of claims based on Employment of Foreign Manpower Act

Paragraph 7 of the consultation document currently proposes that the ECT hear two types of salary-
related claims made by employees. First, statutory claims provided for in legislation such as the
Employment Act. Second, salary-related claims expressly provided in monetary terms in monetary

contracts.

It is important that the statutory provisions within the Employment of Foreign Manpower Act (EFMA)
are also included within the scope of the ECT. Many of the salary-related claims of migrant workers
are based on provisions in EFMA. To leave EFMA outside the scope of the ECT would strip workers of

the protections extended to them by that law.

A good example is in the subsidiary legislation of EFMA, specifically the ‘Fourth Schedule - Conditions
and Regulatory Conditions of Work Permit’ of the Employment of Foreign Manpower (Workpasses)
Regulation 2012. This includes the definition of ‘fixed monthly salary’, and protections against adverse
changes in basic salaries or arbitrary increases in deductions. The Fourth schedule also ensures that

workers are entitled to their fixed monthly salaries, whether or not their employers have work for them.

These EFMA-specific protections are important because of the power differential between workers

and employers. This power differential is exacerbated by workers being in significant debt (the result
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of agent fees) upon arrival, and their inability to switch jobs in Singapore. The exclusion from the ECT
of EFMA-based claims would defeat the legislative intent of the EFMA, by removing any practical

likelihood of its enforcement in salary-related issues.
A2. Paragraph 10 — Limit on claims amount

Paragraph 10 proposes that the cap for claims that are brought to the ECT will be $20,000 per claim
except for claimants who go through the Tripartite Mediation Framework or MOM conciliation as

prescribed under the Industrial Relations Act.

TWC2 agrees with the $20,000 cap for claims. However, we believe that this cap should be
unconditional. In the Small Claims Tribunal, the general claim limit is $10,000 which can be raised to
$20,000 only if both parties agree to this. We believe that following a similar system in the ECT would
lead to undue pressure being put on migrant workers to accept awards of $10,000 or less even if they

are entitled to a higher award amount.

The resources available to employers and migrant workers are not symmetrical. Employers generally
will have resources to engage lawyers whereas migrant workers will not, especially if they have not
been paid their previous salaries. Consequently for claim amounts exceeding $10,000, but not
exceeding $20,000, an employer might refuse to agree to having it heard before the ECT, on the
calculation that the migrant worker will not have the resources to engage a lawyer to take it to the civil

courts.

For a low-wage migrant worker, a year’s worth of unpaid salary can exceed $10,000. While such
cases may be few, they are the most deserving, and the least able to afford litigation. We suggest that
the claim limit for work-permit holders being an unconditional $20,000 will allow the most deserving

cases to be heard, without substantially increasing case load for the ECT.

A3. Right to stay in Singapore through full duration of the ECT process.

The present Small Claims Tribunal Act under Section 23 (2) (h) allows for another party to present the
case, when the claimant is unable to remain in Singapore until the case is completed. While Section
27 of the same Act also allows for representative claims.

TWC2 wishes to clarify with MOM that all work-permit holders who have an ongoing valid claim with

the ECT, or have a claim waiting to be enforced by the ECT, are guaranteed Special Pass renewal for

the full duration of these proceedings. This is in line with current practices under the Labour Court.
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A failure to guarantee right of stay will place undue pressure upon workers to settle for less or give up
on enforcement. Workers do not have the means to monitor, fight and enforce a judgment on the case

from their home country. This is why employers often try to repatriate a claimant. The ECT should not
be seen in similar light.

B: POINTS OF REFORM

The following two points are in direct response to the Public Consultation Document. TWC2 urges the
ECT to consider these two reforms.

B1. Paragraph 5 — Coverage of Domestic Workers

Paragraph 5 of the consultation document proposes excluding domestic workers from the ECT at its
start. However the document admits the possibility that the remit of the ECT may be expanded to

include them at a later date.

We encourage MOM to include domestic workers right from the start. The Employment of Foreign
Manpower Act (EFMA) provides sufficient legislative guidance for their inclusion, and the resolution of

relevant salary-related cases.

It is a question of fairness, about minimum guarantees, and one worth addressing. That domestic
workers are not currently seen under the Employment Act is problematic. What is seen as
employment and workplaces or otherwise, what forms of redress domestic workers can access, and

how soon they will be able to access them, cannot be separated from questions of sex/gender bias.
If the ECT is unable to include domestic workers at the start, a public timeline for their inclusion will
allow the ECT to plan for the stabilization of its operations, while acknowledging the urgency of this
change.

B2. Paragraph 9 — Review existing mediation processes

Paragraph 9 proposes that claimants go through a mediation stage before the ECT hears their cases.

It also states that this mediation will be carried out by MOM or MOM-approved mediators.
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We suggest that it is opportune and beneficial to review the existing mediation process for work-permit
holders, before they are adopted by the State Courts under the ECT process. The mediation stage is
of particular importance as the majority of claims by work-permit holders are currently settled at this

stage. TWC2's experience has been that many workers feel pressured to settle at this stage for a

fraction of what they are owed.

It is important that mediation should be conducted as impartially as possible, and in this regard, it is

worth considering having specially trained persons for these roles rather than case officers from MOM.

Moreover, pressure to settle for much less will be reduced if employee claimants have a better chance
of a fair outcome at ECT hearings. In this regard, the following improvements to the ECT process will
help considerably:

C: RECOMMENDED PROCEDURAL AND POLICY IMPROVEMENTS

This section outlines areas where procedural and policy reform will be necessary to ensure fair
outcomes for migrant workers in the ECT process. Our recommendations are based on TWC2's

observations regarding the Labour Court processes and the Small Claims Tribunal processes.

While these issues have not been specifically referenced in the public consultation document, they are
highly relevant to the formation of the proposed ECT, particularly because work-permit holders will
make a large portion of claims within the ECT. TWC2 sees having an accessible system that resolves
salary-related claims quickly as something in the best interest of workers.

C1. Written grounds of decision

The current Labour Court process rarely provides the written grounds of a decision to all parties. It

makes the process unnecessarily opaque.
Section 13 of the Small Claims Tribunal Act allows any party to the claim, to obtain a copy of the

records of the tribunal. These records include claims lodged, summaries of the facts of the issues in

dispute, and orders made by the tribunal.
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We hope the ECT will continue this practice and expand on them. There should be written grounds of
decision setting out the reasoning applied in addition to summaries of findings of facts. We see it as

critical to any party's ability to appeal on points of law to higher courts.

C2. Presence of up to two nominees

Section 23 of the Small Claims Tribunal Act (Right of audience) states that parties to proceedings
before a tribunal shall present his/her own case. However, there are exceptions made to this rule for,

among others, minors, and those who are unable to represent themselves by reason of illiteracy.

In the same spirit, we believe that rules for the ECT should recognize that migrant workers are
typically disadvantaged in this forum since they often have a poor command of spoken English, and
may be unable to comprehend English language documents. Some may not have had much formal
education. They may be unfamiliar with Singapore law and administrative processes. In formal
bureaucratic or court settings, unfamiliarity results in timidity and the failure to bring up the right
evidence at the right time. In their confusion and anxiety, they may go off point when they speak, or
fail to reply to questions directly. They may exhibit panic, repeat a single story unnecessarily or fail to
comprehend specific questions directed at the factual basis of the claims rather than the integrity of

the worker.
We believe that the provision of interpreters, while helpful, does not completely address these issues.

Moreover, migrant workers often find the presence of senior company executives at hearings

intimidating.

Especially in Singapore where there are clear rules to facilitate proceedings and outcomes, a person
without knowledge or limited knowledge and understanding of such rules is severely handicapped.
Such a person may suffer adverse consequences which will negate the justice the ECT seeks to

administer.

It seems prudent to acknowledge the power differential, and make mitigating provisions. We
recommend that the ECT legislation should have a provision allowing the Registrar to permit a party to
a claim to nominate up to two persons to accompany him to mediation sessions and hearings. These
nominees will not have a right to address the hearing, but can keep track of proceedings, and assist

the party through private advice or explanation to him.
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The legislation should also provide guidance, perhaps in the form of illustrations, that when there is
reason to believe a party to a claim is from a disadvantaged socio-economic group, such as a migrant
worker on a Work Permit, such permission to bring two nominees into a mediation session or hearing
shall be routinely granted.

C3. Provide access to evidence

Work-permit holders often lack the documentary evidence required to prove salary claims. This is
usually because they have not been given copies of key documents such as In-principle Approvals for
Work Permits (IPAs), contracts, time cards and itemized pay slips. We would therefore recommend
that the ECT make it mandatory for employers to give employees who have a case before it, copies of

all relevant documents of evidence such as IPAs, contracts, time sheets, time cards and pay slips.

There is no reason, when parties enter into contract, such as an employment relationship, for one
party to routinely deny giving the other party copies of relevant documents at the time they are
generated. Parties acting in good faith are expected to ensure that all signatories have copies of what
they have signed.

The ECT legislation should therefore direct that when an employer has failed to provide copies of IPAs,
contracts, time cards and itemised pay slips to workers at the material time — i.e. at the time when
these documents were generated or signed — the Tribunal should draw an adverse inference against
the employer.

Two other situations when the ECT's enabling legislation should also direct that an adverse inference
be drawn are:

(a) when an employer chooses to pay an employee in cash (thereby avoiding the possibility of a bank
audit trail), or when salary is deposited in a bank account that is not under the exclusive control of the

employee.

(b) when an employer is shown to have initiated a change in fixed monthly salary and deductions, in a
direction adverse to the employee, within 12 months of the start of employment, even when the
employee's consent is said to have been obtained, where an appraisal of the circumstances of such
"consent" indicates the real risk of the employee having no equanimous choice in the matter (e.g.

where his refusal to consent would have cost him his job).
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Labour Court orders against employers often remain unpaid. One third of workers received partial or

C4. Enforcement

no payment on their Labour Court orders, according to Minister Lim Swee Say (May 2015). In such
cases, enforcement through other means (Magistrate's Orders) is not affordable for migrant workers.

Small firms hold few assets that can be obtained through a writ of seizure and sale.

Workers also face the additional challenge that they are repatriated to their home country after a

Labour Court judgment or order is made final, whether or not payment is made.

This system should be changed for the ECT to make the enforcement of ECT orders easier and more

affordable.

We recommend that the ECT's enabling legislation should provide for an additional stage to
strengthen enforcement mechanisms. Claimants who have not been paid should be allowed to return
to the ECT for redress if the Tribunal's orders for payment are unfulfilled by due date. Unsatisfied
claimants should be able to invoke a process (of the ECT) whereby the orders can be varied to make
the directors, major shareholders (i.e. over 25 percent) and such officers of the company who make
operating executive decisions personally liable for fulfilling the Tribunal's orders, jointly and severally.
That way, the Tribunal's orders can be enforced against the personal assets of these persons. It
should be a criminal offence, with imprisonment as a possibility, if these persons ignore the Tribunal's

orders.

Russell Heng

Vice-President,

For the Executive Committee of Transient Workers Count Too
23 March 2016
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